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apparent that knowledge and appreciation should be attributed to the servant 
as a matter of law, but unless this is plain and the consequence of acquies- 
cence rests upon positive knowledge of the precise danger assumed and not 
a vague surmise of the possibility of danger it is error to hold the servant 
has assumed the risk. 

Municipal Corporations — Duty of Mayor to Enforce Laws — Control 
of Official Action by Mandamus. — The relators filed a petition, in the 
name of People, asking that a writ of mandamus be issued commanding the 
respondent, the mayor of Chicago, to use, so far as may be necessary, all the 
power and authority at his command to compel one Michael Kenna to close 
his saloons on Sunday, or to punish him for refusing to do so. The bill set 
up the Sunday closing statute and a statute requiring the mayors of cities 
to enforce all state laws within their municipalities, and averred that Kenna 
had habitually violated the law and would continue to do so, and that the 
mayor would permit such violation unless commanded otherwise by the 
court. The answer denied that the Sunday closing law, so called, was in 
force in Chicago and averred that, if it were in force, its enforcement was 
within the official discretion of the defendant. Held, that the general state 
law is in force in Chicago, but that the duty of the mayor to enforce it is 
not sufficiently specific to be enforceable by mandamus. People ex rel. 
Bartlett et al. v. Busse et al. (1909), — 111. — , 87 N. E. 840. 

The first proposition contended for by the defendants, that the special 
power of a city to license saloons repeals, within the territory affected, the 
general state dram-shop act is one which has often been urged but, so far 
as we know, it has never been upheld. Ambrose v. State, 6 Ind. 350; State 
v. Langdon, 31 Minn. 316, 17 N. W. 859. Mandamus will always lie to 
compel the mayor of a municipality to perform a purely ministerial duty. 
State v. Fisher (Del. 1903), 64 Atl. 68; State v. Taylor, 36 Wash. 607. 
Where, on the other hand, the duty is discretionary mandamus will not 
ordinarily lie. People v. Maker, 141 N. Y. 330, 36 N. E. 396; Com- 
monwealth v. Henry, 49 Pa. St. 530. As to whether the duty of an 
official to enforce the law is discretionary or ministerial there appears to 
be some doubt. In State v. Police Board of Columbus, 10 Ohio Dec. 256, 
19 Wkly. Law Bui. 341, a case almost identical with the principal case, a writ 
of mandamus issued compelling the municipal authorities of Columbus to 
enforce the Sunday closing law, and a very late case in Oklahoma holds that 
"Mandamus will lie to compel the performance of an act which the law 
specially enjoins as a duty resulting from an office, trust, or station." State 
v. McMillan, (Okla., 1908), 96 Pac. 618. The weight of authority, however, 
seems to hold, with the principal case, that public officers cannot be com- 
pelled by mandamus to enforce the laws, since this would involve the order- 
ing of a course of action which is to some extent discretionary and which 
it would be difficult, if not impossible, for the courts to enforce. State v. 
Francis, 95 Mo. 44, 8 S. W. 1 ; State v. Brezver, 39 Wash. 65, 80 Pac. 1001, 
109 Am. St. Rep. 858. 



